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TITLE 29--LABOR
CHAPTER 18--EMPLOYEE RETIREMENT INCOME SECURITY PROGRAM
SUBCHAPTER I--PROTECTION OF EMPLOYEE BENEFIT RIGHTS
Subtitle B--Regulatory Provisions
part 4--fiduciary responsibility

Sec. 1104. Fiduciary duties

(a) Prudent man standard of care

(1) Subject to sections 1103 (c) and (d), 1342, and 1344 of this
title, a fiduciary shall discharge his duties with respect to a plan
solely in the interest of the participants and beneficiaries and--

(A) for the exclusive purpose of:

(i) providing benefits to participants and their
beneficiaries; and

(ii) defraying reasonable expenses of administering the
plan;

(B) with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in a like
capacity and familiar with such matters would use in the conduct of
an enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as to
minimize the risk of large losses, unless under the circumstances it
is clearly prudent not to do so; and

(D) in accordance with the documents and instruments governing
the plan insofar as such documents and instruments are consistent
with the provisions of this subchapter and subchapter III of this
chapter.

(2) In the case of an eligible individual account plan (as defined
in section 1107 (d) (3) of this title), the diversification requirement of
paragraph (1) (C) and the prudence requirement (only to the extent that
it requires diversification) of paragraph (1) (B) is not violated by
acquisition or holding of qualifying employer real property or
qualifying employer securities (as defined in section 1107(d) (4) and (5)
of this title).

(b) Indicia of ownership of assets outside jurisdiction of district
courts

Except as authorized by the Secretary by regulations, no fiduciary
may maintain the indicia of ownership of any assets of a plan outside

the jurisdiction of the district courts of the United States.

(c) Control over assets by participant or beneficiary
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(1) In the case of a pension plan which provides for individual
accounts and permits a participant or beneficiary to exercise control
over the assets in his account, if a participant or beneficiary
exercises control over the assets in his account (as determined under
regulations of the Secretary)--

(A) such participant or beneficiary shall not be deemed to be a
fiduciary by reason of such exercise, and

(B) no person who is otherwise a fiduciary shall be liable under
this part for any loss, or by reason of any breach, which results
from such participant's or beneficiary's exercise of control.

(2) In the case of a simple retirement account established pursuant
to a qualified salary reduction arrangement under section 408 (p) of
title 26, a participant or beneficiary shall, for purposes of paragraph
(1), be treated as exercising control over the assets in the account
upon the earliest of--

(A) an affirmative election among investment options with
respect to the initial investment of any contribution,

(B) a rollover to any other simple retirement account or
individual retirement plan, or

(C) one year after the simple retirement account is established.

No reports, other than those required under section 1021 (g) of this
title, shall be required with respect to a simple retirement account
established pursuant to such a qualified salary reduction arrangement.

(d) Plan terminations

(1) If, in connection with the termination of a pension plan which
is a single-employer plan, there is an election to establish or maintain
a qualified replacement plan, or to increase benefits, as provided under
section 4980 (d) of title 26, a fiduciary shall discharge the fiduciary's
duties under this subchapter and subchapter III of this chapter in
accordance with the following requirements:

(A) In the case of a fiduciary of the terminated plan, any
requirement--

(i) under section 4980 (d) (2) (B) of title 26 with respect to
the transfer of assets from the terminated plan to a qualified
replacement plan, and

(1i) under section 4980 (d) (2) (B) (1ii) or 4980(d) (3) of title
26 with respect to any increase in benefits under the terminated
plan.

(B) In the case of a fiduciary of a qualified replacement plan,
any requirement--

(1) under section 4980(d) (2) (A) of title 26 with respect to
participation in the qualified replacement plan of active
participants in the terminated plan,

(ii) under section 4980 (d) (2) (B) of title 26 with respect to
the receipt of assets from the terminated plan, and

(1ii) under section 4980 (d) (2) (C) of title 26 with respect
to the allocation of assets to participants of the qualified
replacement plan.

(2) For purposes of this subsection--

(A) any term used in this subsection which is also used in
section 4980 (d) of title 26 shall have the same meaning as when used
in such section, and

(B) any reference in this subsection to title 26 shall be a
reference to title 26 as in effect immediately after the enactment

http://frwebgate3.access.gpo.gov/cgi-bin/TEXTgate.cgi?WAISdocID=77749922158+0+1...  7/16/2009



of the Omnibus Budget Reconciliation Act of 1990.

(Pub. L. 93-406, title I, Sec. 404, Sept. 2, 1974, 88 SsStat. 877; Pub. L.
96-364, title III, Sec. 309, Sept. 26, 1980, 94 Stat. 1296; Pub. L. 101-
508, title XII, Sec. 12002(b) (1), (2)(A), Nov. 5, 1990, 104 Stat. 1388-
565, 1388-566; Pub. L. 104-188, title I, Sec. 1421(d) (2), Aug. 20, 1996,
110 Stat. 1799.)

References in Text

The enactment of the Omnibus Budget Reconciliation Act of 1990,
referred to in subsec. (d) (2) (B), is the enactment of Pub. L. 101-508,
which was approved Nov. 5, 1990.

Amendments

1996--Subsec. (c). Pub. L. 104-188 designated existing provisions as
par. (1), redesignated former pars. (1) and (2) as subpars. (A) and (B),
respectively, and added par. (2).

1990--Subsec. (a) (1) (D). Pub. L. 101-508, Sec. 12002 (b) (2) (7),
substituted " “and subchapter III'' for "~ or subchapter III''.

Subsec. (d). Pub. L. 101-508, Sec. 12002(b) (1), added subsec. (d).

1980--Subsec. (a) (1) (D). Pub. L. 96-364 inserted reference to
subchapter III of this chapter.

Effective Date of 1996 Amendment

Amendment by Pub. L. 104-188 applicable to taxable years beginning
after Dec. 31, 1996, see section 1421 (e) of Pub. L. 104-188, set out as
a note under section 72 of Title 26, Internal Revenue Code.

Effective Date of 1990 Amendment

Amendment by Pub. L. 101-508 applicable to reversions occurring
after Sept. 30, 1990, but not applicable to any reversion after Sept.
30, 1990, if (1) in the case of plans subject to subchapter III of this
chapter, notice of intent to terminate under such subchapter was
provided to participants (or if no participants, to Pension Benefit
Guaranty Corporation) before Oct. 1, 1990, (2) in the case of plans
subject to subchapter I of this chapter (and not subchapter III), notice
of intent to reduce future accruals under section 1054 (h) of this title
was provided to participants in connection with termination before Oct.
1, 1990, (3) in the case of plans not subject to subchapter I or III of
this chapter, a request for a determination letter with respect to
termination was filed with Secretary of the Treasury or Secretary's
delegate before Oct. 1, 1990, or (4) in the case of plans not subject to
subchapter I or III of this chapter and having only one participant, a
resolution terminating the plan was adopted by employer before Oct. 1,
1990, see section 12003 of Pub. L. 101-508, set out as a note under
section 4980 of Title 26, Internal Revenue Code.

Effective Date of 1980 Amendment

Amendment by Pub. L. 96-364 effective Sept. 26, 1980, except as
specifically provided, see section 1461 (e) of this title.
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Regulations

Secretary authorized, effective Sept. 2, 1974, to promulgate
regulations wherever provisions of this part call for the promulgation
of regulations, see sections 1031 and 1114 of this title.

Plan Amendments Not Required Until January 1, 1998

For provisions directing that if any amendments made by subtitle D
[Secs. 1401-1465] of title I of Pub. L. 104-188 require an amendment to
any plan or annuity contract, such amendment shall not be required to be
made before the first day of the first plan year beginning on or after
Jan. 1, 1998, see section 1465 of Pub. L. 104-188, set out as a note
under section 401 of Title 26, Internal Revenue Code.

Section Referred to in Other Sections

This section is referred to in sections 1101, 1105, 1107, 1344, 1403
of this title.
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